








CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT CASSVILLE, 


MARCH TERM, 1850. 


No. 48.—Joun McGee, plaintiff in error, vs. Assy R. McGee, 
defendant in error. 


[1.] On application for a writ of ne exeat republica, by a wife against her hus- 
band, pending a suit for a partial divorce and alimony, her affidavit is ad- 
missible—the wife, in this respect, being considered independent of her 
husband. 

[2.] If the threats of the husband, that he will leave the State, come to the 
knowledge of the wife, through the information of others, the affidavit of 
the third person should, if practicable, be filed with hers. If, however, 
she swears absolutely that he has threatened to remove, that is sufficient, 

[3.] A writ of ne exeat may be granted in this State, prior to any decree for 
alimony, The Court, in marking the writ, will exercise a sound discretion, 
under the special circumstances of the case—having due regard to the rank 
of the parties and the property of the husband, so as to prevent oppression 
or extortion. 

[4.] Where any persen is arrested by virtue of a writ of ne exeat, he may be 
discharged, on giving bond, with good and sufficient security, either that 
he will not depart this State, or will pay the eventual condemnation 
money ; or by showing that the writ ought not to have been granted. 


In Equity, in Walker Superior Court. Decision on demurrer, 
by Judge Wrieut, October Term, 1849. 


Abby R. McGee filed her libel for a divorce, a mensa et thoro, 
against her husband, John McGee, and praying for alimony, as 
provided by the Statute. 
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Pending the suit for a divorce, Abby R. McGee filed her bill, 
alleging the pendency of the suit, her own necessitous condition, 
and that John McGee “had threatened and declared he would de- 
part the realm, and remove his property beyond the limits of the 
State.” The prayer was for a writ of xe exeat republica. 

The bill was verified by the affidavit of Abby R. McGee, who 
swore that “ the facts stated were true, so far as they concerned 
herself; and so far as they concern the acts and deeds of others, 
she believed them to be true.” 

To this bill a demurrer was filed, on several grounds ; among 
others— 

ist. That the affidavit of the wife was not a sufficient verifica- 
tion of the bill. 

2d. The case made by the bill did not authorize the granting 
of the writ of ne exeat. 

3d. The writ will not be granted, until there was a decree, al- 
lowing the alimony. 

The Court below overruled the demurrer, and further held, 
that if the defendant filed his answer, denying the facts stated in 
the bill, the Court would, nevertheless, hold up the writ, until a 
trial of the libel for divorce. 

To which decision, exceptions were filed by John McGee; _ 
and on these exceptions, error has been assigned. 





——_.. 





W. Axi, for plaintiff in error, in support of the points made, 
cited the following authorities : 


7 Vesey, 171, 173, 410, 412. 2 Story’s Com. 689, 692. 1 At- 
kyns, 521. 3 Atkyns, 521,’3, 503. 3 Daniel’s Ch. Pr. 1931, and 
note 2, 1932, 1927. 6 Ves. 284. 14 Ves. 261. 2 Mad. Ch. 227. 


C. Peep.es, representing W. H. Unperwoop, for defendant. 
By the Court—Lumrxin, J. delivering the opinion. 


[1.] The first objection taken to the decision at the Circuit, is, 
that the evidence was incompetent, on which the order for the 
writ of ne exeat republica was granted—being founded on the afli- 
davit only of the complainant, the wife of the defendant. 

It is true, that the case of Sedgwick vs. Watkins, 1 Ves. Jr. 49, 

















CASSVILLE, MARCH TERM, 1850. 297 
McGee vs. McGee. 








sustains this objection; but Chancellor Kent, in Denton vs. Den- 
ton, 1 Johns. Ch. R. 441, says that this case is not founded on just 
principles ; and, besides, he considered it as virtually overruled 
in Shaftol os. Shaftol, 7. Ves. 171, where a similar application 
was made, on the oath of the wife, and no objection was taken, 
but the Chancellor proceeded at once to consider the merits of 
the motion. And it weuld seem, that if the wife is permitted to 
sue her husband, in her own name, as ‘she has done, without ob- 
jection, in this case, her affidavit as complainant is admissible, on 
the same ground as that of any other complainant; and it is the 
constant practice of the Courts, to grant this writ on the oath 
alone of the party. 

[2.] It is contended that, admitting the evidence to y Sie compe- 
tent, it was not sufficient, in connection with the charges in the 
bill, to obtain the writ.. The complainant alleges that she “ en- 
tertains serious apprehensions that the defendant will depart the 
realm, and remove his property beyond the limits of the State— 
which he has threatened and declared he would do ;” and her affi- 
davit is in the usual form, namely, that the facts stated in the bill, 
so far as they concern herself, are true ; ‘and that, so far as they 
concern the acts aud deeds of others, she believes them to be true. 

We admit the law to be, that the complainant must not only 
show that the: demand will be endangered by the~defendant’s 
going abroad, but must charge, positively, that the defendant is 
going out of the State, or that he has said so. .6 Rand. R. 188. 
And this, we think, is substantially done. Had the complainant 
said, as it is assumed in the argument she did, that she had been 
informed by others of his threat, the affidavit of this third person 
should, if practicable, have been filed ; but, from any thing which 
appears to the contrary, the threat may have been made to the 
complainant herself. At any rate, in the language of the author- 
ity, she does charge, positively, that she entertains just fears that 
he will remove, and that he has said so. 

[3.] But the main point in this record is, that -in-cases of ali- 
mony, Courts of Equity will not grant the writ of ne exeat, un- 
less there has-been a decree, and then only for what is actually 
due; and further, that’ Courts of Equity, in Georgia, = no ju- 
risdiction in the premises, in this State. 

As this last proposition was not insisted ‘on in the argument, I 
shall consider it as abandoned. 

VOL. vur. 38 
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The writ of ne exeat regno was a high prerogative right, origi- 
nally applicable only to the purposes of State, but afterwards ex- 
tended to private transactions. In England, formerly, it was 
confined to cases of equitable-debt, and.was equivalent to equi- 
table bail; and the: doctrine of Chancery. was,:that the debt for 
which: the writ issues, must be due and certain, and must be 
such; that the sum -to be marked upon the writ. could be ascer- 
tained; and that, in cases of alimony, the Courts of Equity 
would not interfere, unless alimony has already been decreed, and 
then, only to the extent of what is due; and that, if there. was an 
appeal from the decree pronouncing alimony, and, @ fortiori, if. no 
alimony has been decreed, and the case isa lis pendens, Courts of 
Equity will abstain from granting the writ. 2- Story’s Eq. Jur. 
§1472, and authorities cited. 

This rigid rule, however, has not been strictly adhered to in 
this country—~even in those States where the Common Law, as in 
Georgia, has been adopted. Accordingly, we find Chancellor 
Kent declaring, in Denton vs. Denton, 1 Johns. Ch. R. 365, that 
“ the allowance of a xe exeat, where the husband threatens to leave 
the State, and his wife without any support, is essential to justice, 
arid has been allowed in such cases.”’ 

In 1813, the Legislature of Georgia passed an Act, “to au- _ 
thorize the Judges of the. Superior Courts to grant writs of xe 
exeat, in certain cases therein mentioned ;’”’ and the preamble 
recites, that “‘ whereas, great evils have existed, and do yet exist, 
in this State, in consequence of the law of England, regulating 
writs of ne exeat, not having provided for cases where the demand 
set forth by the complainant is not due’’—for remedy whereof, it 
is enacted, that “the Judges of the Superior Courts shall be, and 
they are thereby authorized, to grant-writs of ne exeat, as well in 
cases where the debt or demand is not due, but-exists fairly and 
bona fide in expectancy, at the time of making application, as in 
cases where the demand is due.” It further provides, that “in 
case of joint and several-obligors, if any one or more of them are 
about to. remove without the jurisdictional limits of this State, and 
are’carrying off their property, leaving one or more fellow-obli- 
gors, bound with them for the payment of any debt, penalty, or 
for the delivery of property at a-certain time, which time has not 
arrived, such obligor or obligors, who remain, shall have the ben- 
efit of the writ of ne exeat,” &c. All securities, likewise; are al- 
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lowed the advantage of this remedy. Prince, 440,441. | It is 
obvious that this Act has overturned and euperseded the whole 
doctrine of the English Law upon this subject, and made the 
writ of xe exeat applicable to all sorts of liabilities—due-or un- 
due—certain or otherwise—if they, bona fide, exist in expectancy 
at the time the writ is applied for. 

‘Now, it will be borne in mind, that our Statute requires:that 
in cases where partiator conditional divorces are granted, the Jury 
shall inquire into the situation of the parties before their inter- 
marriage, and also at the time of the trial; and they shall, by 
their verdict or decree, make provision out of the property of 
which the husband may be possessed, for the separate mainte- 
nance and support of the wife and children, if there be any; 
which verdict or decree shall be carried into effect, &c. Prince, 
187. The bill charges that the defendant has property in posses- 
sion, of the value of $4,000, and that there are no children; and 
the complainant not only makes a case in her bill, which shows 
that she is entitled to suitable provision for her maintenance, but 
her affidavit states expressly, that she considers herself entitled to 
adequate support out of her husband’s property. Here, then, in 
contemplation of the Statute of 1813, is “a bona fide demand, 
existing in expectancy,” and comes both within the spirit and let- 
ter of the Act. We feel the less hesitancy in coming to this con- 
clusion, not only because it is essential to the ends of justice, but 
it is warranted by the universal practice which has obtained 
throughout the State, under this Act. 

[4.] Complaint is made in the bill of exceptions, that the Court 
decided, in advance, that if the defendant should file his answer, 
denying the charges in the bill, the ne exeat should still be con- 
tinued, till the hearing of the libel for divorce; and that the 
only mode by which the defendant could relieve himself from the 
writ, was by giving bail, as at Common Law, or bond and secu- 
rity for the eventual condemnation money, 

The Act of 1830 declares, that “in all cases where persons- 
may thereafter be arrested by virtue of writs of ne exeat, they 
shall be discharged, on their giving bond, with good and sufficient 
security, either that they will not depart this State, or for the 
payment of the eventual condemnation money.” Prince, 468. 

It is somewhat inaccurate, therefore, to prescribe bail to be 
given, as at Common Law, where the condition of the recogni- 
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zance is, that-in case the defendant is cast in the suit, he (the de- 
fendant) will satisfy the condemnation, or render his body into 
prison in execution for the same, or he (the bail) will do it for 
him : whereas, as we have seen, under the Act of 1830, the only 
condition of the bond is, that the defendant will not depart the 
State, or satisfy the ultimate recovery. 

‘But we apprehend that it is still competent for the defendant 
to:show, as he might do before, that the writ of ne exeat ought 
not to-‘have been granted. 2 Tuck. Com. 486. Otherwise, writs 
of. ne exeat would often operate very harshly. We do not say 
that we should undertake to control the discretion of the Circuit 
Judge; should he hold, as he said he would, that he should retain 
the writ till the hearing of the divorce, notwithstanding the de- 
fendant should, by his answer, deny all the charges in the bill ; 
still, as a matter of legal right, we should be loth to sanction the 
principle, that the door of justice was barred in this case, against 
the privilege of being heard. 

Not.viewing any of the obstacles, then, to this proceeding, as 
insurmountable, and taking it for granted, that while Courts will 
maintain this writ, for the purpose of securing to the wife and 
offspring provision, in accordance with the rank of the parties 
and the fortune of the husband, that they will take care, at the 
same time, that it is not used for oppression and extortion : 

We affirm the judgment of the Superior Court. 





No. 49.—Samve. McWhorter, adm’r of John M. Thompson, 
deceased, plaintiff in error, vs. Joun F. Beavers, defendant. 


[1.] Where property of a defendant in execution is seized and sold by the 
Sheriff, and there is no warranty of title, on the part of the defendant in exe- 
eution, or the Sheriff, the maxim of caveat emptor applies to the purchaser of 
property at Sheriff’s sale ; and the purchaser at Sheriff's sale cannot main- 
tain an action against the defendant in execution, for so much money paid 
to _ohis use, on failure of such title to the property so purchased.* 


” *Bee Worthy et al. vs. Johnson et al. ante, page 236.—[Rep.] 
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Assumpsit, &c. in Chattooga Superior Court. eee before 
Judge Wricut, October Term, 1849. 








This cause was submitted, in the Court below, upon the: fol- 
lowing agreed statement of facts— 

“A fi. fa. in favor of James Bryson & Co, vs. Samuel Mc- 
Whorter, administrator of John M. Thompson, and others, was 
levied on. a negro woman and child,.as the property of Thomp- 
son, and sold at Sheriff ’s sale, under this levy. John F. Beavers 
became the purchaser, at the sum of $450; which sum of money 
was applied to the payment of the fi. fa. ..Samuel.MceWhorter 
was present when the negroes were sold. Afterwards, Beavers 
was sued for the negroes, by Robert Caldwell and his wife, who 
was the daughter of John M. Thompson. Caldwelland wife re- 
covered the negroes, and. McWhorter was a witness on the trial 
of the cause.” 

The present action was by Beavers against Mc Whorter, as ad- 
ministrator, to recover the purchase money, as so much paid to 
the use of the estate. 

Counsel for defendant insisted, before the Court below, that the 
plaintiff could not recover, because there was no warranty, either 
express or implied, at Sheriff’s sale ; that the doctrine of caveat 
emptor applied to ull judicial sales; and if the purchaser at Sher- 
iff’s sale sustained any loss, there was no one to whom recourse 
could be had for indemnity. 

The Court overruled these positions, and this decision is alleg- 
ed as error. 


W. Axuy, for plaintiff in error. 
Hooper and ALEXANDER, for defendant. 
By the Court.——Warner, J. delivering the opinion. 


|1.] The only question presented by the record in this case is, 
whether, in a judicial sale, made by a Sheriff, of the property of a 
defendant in execution, there is any warranty of title to the pro- 
perty so sold, to the purchaser thereof? The property of a de- 
fendant in execution is seized by the Sheriff, by virtue of judicial 
process, against his will, and sold under the authority of the law. 





2 
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» "There is no warranty of title to the purchaser, implied, onthe 
part-of the defendant in execution, or by the Sheriff. “The max- 
im of caveat emptor applies to the purchaser of property at such 
sales. ‘The Monte Allegre Tenant claimant,9 Wheaton’s Reports, 
616. Yates vs. Bond, 2 McCord’s Reps. 382. Murphy vs. Hig- 
nm 2 Hill’s S.-C. Rep. 297. ; 

From the facts in this case, the plaintiff below cannot maintain 
his‘action on the ground of mistake. Davis vs. Hunt, 2 Bailey's 
Rep.418, Neither can the plaintiff recover, for so much money 
paid to the use of the defendant in execution, for the reason that 
the property was seized and sold, against hzs will, and there exists 
no privity in law, between the defendant in execution, and the 
purchaser at Sheriff’s sale, inasmuch. as there was-no meenny of 
title, either express or implied. 

Let the judgment of the Court below be reversed. 





No. 50.—Gerorce T. Bono and Joun W. Prurrt, executors, 
&c. plaintiffs in error, vs.) Dempsey ConNELLY, defendant in 
error. 


[1.] Toa bill filed by executors, for direction in the execution of the trusts 
of a will,-and, also, asking to be protected against a contingent claim 
against the estate, which it is alleged may result from an outstanding title 
in remainder, set up by a third person, to certain property of the estate, 
and which title is derived from others than the testator, and is independent 
of the will, such third pefson is nota necessary party, and the bill will be 
dismissed, as to him, upon demurrer. 


In Equity, in Franklin Superior Court. Decision on demur- 
rer, by J udge Doveuerty, October _———- 1849. 


Ghietge T. Bond and John W. Pruitt, exécutors of Seniaet 
Pruitt, filed their bill, in Franklin wie. eso Court, alleging ‘the 
following facts : 

In December, 1814, Samuel Pruitt intermarried with one Ke- 
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ziah Connelly; a widow, who had, by a former marriage, three 
children—Dempsey Connelly, Lavina Connelly, who subsequent- 
ly intermarried with William Neal, and Sarah Connelly,.who in- 
termarried- with Robert Burton. .At the time of the intermar- 
riage of Pruitt, Mrs, Connelly was possessed of a considerable 
number of negroes, andother property. About one month prior 
to the marriage, and.in contemplation of it, and in fraud of the 
marital rights of the husband, Mrs. Connelly, by deed, conveyed 
all of her slaves to her three children, after her decease. “After 
the marriage, difficulty having arisen, Dempsey Connelly and 
Robert Burton relinquished to Mrs. Pruitt and the heirs of her 
body, a portion of the property conveyed by the former deed ; 
which deed they have, since that time, claimed to be void. ‘Some 
short time thereafter, William Neal and wife relinquished all their 
interest, under the deed, to John W. Pruitt, one of the executors, 
who was the youngest and only child of Mrs. Pruitt, by her last 
husband. 

In January, 1839, Samuel Pruitt made a deed of gift, convey- 
ing all the negroes received by his wife, to his son, and her only 
child by him, John W. Pruitt, and warranted the title to the pro- 
perty. In December, 1845, Samuel Pruitt died testate, bequeath- 
ing his property to. his widow and children. The property con- 
veyed by deed of gift to John W. Pruitt, was bequeathed to him. 

On the 14th September, 1847, Dempsey Connelly gave John 
W. Pruitt notice, that he should claim his portion of the negroes, 
conveyed in the deed of his mother, at her death. 

The bill farther alleged, that John W. Pruitt holds the-estate 
of Samuel Pruitt responsible, on the warranty in the deed of 
gift from Samuel Pruitt to John W. 

The bill farther alleged, that the legatees under the will of 
Samuel Pruitt, except the widow and John W. Pruitt, had filed 
their bill against the. complainants, as executors of Samuel Pruitt, 
to recover their legacies—having refused to give the executors 
bonds to indemnify them for any recovery which might be had 
upon the warranty in the deed of gift to John W. Pruitt. 

The bill made, as parties defendant, the legatees, who were 
complainants in the former bill—Keziah Pruitt, Dempsey Con- 
nelly, of Campbell County, and Robert Burton—and prayed that 
they might answer, and set forth their various claims and titles; 
that they be required to interplead and settle their conflicting 
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rights; that the claims of Dempsey Connelly and Robert Burton 
be litigated and definitely settled; and if allowed, that John W, 
Pruitt be permitted to retain a sufficient sum, out of the estate of 
Samuel Pruitt, to indemnify him on the warranty in his deed of 
gift; and if there should not be more than enough of the estate 
to pay him, that the other legatees be perpetually enlnaage: from 
collecting the same. 

To this bill a demurrer was filed by Dempsey Connelly, on 1 the 
ground that he was not a necessary and proper party to the bill, 
and there was no equity in the bill, as against him. 

‘The Court sustained the demurrer, and the complainants, 
George T. Bond and John W. Pruitt, filed exceptions to this de- 
cision. ‘ 





C. Peeries and Hivtiyer, for plaintiffs in error. 
W.H. Hott, for defendant. 
By the Court.—Nisszet, J. delivering the opinion. 


{1.] There is only one question in this record for our consider- 
ation—for but one decision was made by the Court below. We - 
were invited, by counsel for the plaintiff in error, to the consid- 
eration of a number, which. invitation we declined. The sole 
question is, whether Dempsey Connelly ought to have been re- 
tained as a party to the bill filed by the executors, to Samuel Pru- 
itt’s will, We think that the presiding Judge did right in dis- 
missing it, astohim. The bill was filed by the executors, for the 
purpose of getting protection against a contingent claim upon 
the estate, before proceeding to a distribution. They had refus- 
ed to:pay out the legacies, unless refunding bonds were given, 
upon the ground that one of them, to wit: John W. Pruitt, was 
the donee of a number of negroes, under a deed, with warranty 
of title from the testator, and that Dempsey Connelly claimed ti- 
tle to those negroes, as remainder-man, after a life estate in his 
mother, by deed of gift, executed by his mother before her inter- 
marriage with the testator. The reasoning is this: Dempsey 
Connelly setting-up a title in remainder, paramount to the title of 
John W. Pruitt, if that title is established, the covenant of war- 
ranty in the deed from the testator to. John W, Pruitt will be bro- 
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ken, and he will be entitled to go upon the estate for damages; 
therefore, they, the executors, ask the Chancellor to decree, that 
they may be allowed to retain effects sufficient to respond to that 
claim of damages. To get this decree, they have-filed their bill, 
in the nature of a bill of interpleader, against all the legatees, 
and, also, against Dempsey Connelly, and pray that he, Connelly, 
shall litigate his title, and that the Court adjudicate it. The ques- 
tion is, can they compel him now to litigate his title? Is hea 
necessary party to the bill, with a view to the relief sought by the 
complainants? If they are entitled to relief—if.they are entitled 
to retain property sufficient to respond to the breach of the war- 
tanty—I see no reason why that relief may not be decreed, with- 
out bringing Connelly before the Court and deciding upon his title, 
A Court of Chancery might decree the relief, without a final ad- 
judication of his title. It would have the whole case before it, 
and would, doubtless, frame a decree so as to do justice to the le- 
gatees, protect the executors, and still leave. Connelly unpreclud- 
ed as tohis title. All these things we leave to the Court below, 
upon the hearing. All that we now say is, that we do not see 
that, if the complainants are entitled to the relief they ask, at all, 
Connelly is a necessary party, inorder to the granting of that 
relief. 

Again: this is a bill filed for the aid and direction of Chancery, 
by the executors, in execution.of the will. Connelly, who is a 
stranger to the will—who claims nothing under it—but who is al- 
leged to hold title to property of the estate of the testator, para- 
mount to the title of the testator, and derived from a third per- 
son, is made a party defendant, and required to litigate that title. 
Upon authority and principle, this cannot be done. “No person 
(says Mr. Story) need be made a party to a bill, who claims un- 
der a title paramount to that brought forward and to be enforced 
in the suit, or who claims under a prior title or incumbrance not 
affected by the interests or relief sought by the bill. Thus, for 
example, on a bill to carry into effect the trusts of a will, a per- 
son who claims by a title paramount to that will, ought not to be 
made a party, in order to bring into contestation his rights under 
such paramount title.” Story’s Eq. Plead. §230. It seems to 
me, that this is the very case put by Mr. Scory, in illustration of 
therule. See, also, Devonshire vs. Newenham, 2 Sch. & Lefr. 207, 
212. Pelham vs. Gregory, 1 Eden. R. 520. S.C. 6 Bro. Ch. 
VOL. vit 39 
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R. 575. 3 Bro. Par. Cas. by Tomlins, 204. Eagle Fire Ins; 

Co. vs. Lent, 6 Paige’s R. 635. Lange vs. Jones, 5 Leigh’s Rep. 

192, Story’s Eq. Plead. §§148, 149. 1 Daniels’ Ch. Prac, 313. 
Let the judgment be affirmed. 











No. 51—Howett C. Fiovrnoy, plaintiff in error, vs. Joun H. 
Newron, defendant. 


[1.] Under the Bankrupt Act of 1841, where a discharge is sought to be at- 
tacked for fraud, a prior reasonable notice is required to be given, specify- 
ing the grounds of fraud ; and the notice may be amended, at any time be- 
fore the final trial, provided a sufficient time e elapse to enable the bankrupt 
to prepare to rebut it. 

[2.] The transfer of his effects, by a bankrupt, in contemplation of bankrupt- 
cy, is a fraud upon the law. 

[3.] A bankrupt may appropriate so much of his-effects as may be necessary 
to raise the means to maintain his application in bankruptcy. 

[4.] Parol evidence is inadmissible to prove the.contents of an execution and 
transfer, in writing, where both facts are material to the issue. 


[5.] Where there is conflicting evidence, a mere preponderance against the 
verdict of the Jury is not sufficient to ‘sithiotice a new trial. 


Assumpsit, &c. in ClarkeSuperior Court. Tried before Judge 
James Jackson, February Term, 1850. 


This was an action by John H. Newton, against Howell C. 
Flournoy, as indorser on a promissory note made by Charles G. 
McKinley, dated Jan. 30,1840. To this, the defendant pleaded a 
discharge in bankruptcy, dated Dec. Ist, 1843. On the trial, the 
plaintiff proposed to read to the Jury three several notices to de- 
fendant, of his intention to impeach the discharge—one dated 29th 
July, 1845—one dated Jan. 7th, 1847—and the last dated Jan. 
27th, 1848. Defendant’s counsel objected to the two last notices, 
on‘the ground that no leave of the Court had been obtained to 
amend the notice first served—which objection was overruled by 
the Court ; and defendant excepted. 
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The second notice stated the following grounds : 


“Ist. That in contemplation of bankruptcy, you transferred 
and sold to one George Mews, a judgment obtained by you 
against one John S. Smith, in Clarke Superior Court, for $55 
principal, and $5 50 interest, upon which a f. fa. was issued 23d 
August, 1838, for some sum equal to, or less than, said fi. fa.— 
to the great detriment and injury of your creditors, who are enti- 
tled to a full, fair and accurate inventory of your property, rights, 
credits, &c. 

“2d. Because, pending your application in bankruptcy, or 
since said discharge, you sold and transferred the above-named 
judgment to George Mews—the same not being enumerated in 
the inventory of your property, required by the Bankrupt Law.” 


Defendant’s counsel objected to any evidence being given un- 
der this notice, on the ground that there was no allegation of a 
fraudulent intent, or any fraudulent act, in relation thereto, spe- 
cified in the notice. The Court overruled the marines and de- 
fendant excepted. ; 

The plaintiff offered the testimony of Geori ge Mews and Eve- 
rett Yerby, examined by commission, to prove the transfer of 
the fi. fa. in favor of Flournoy against Smith, from Flournoy to 
Mews, and from Mews to Yerby. Defendant’s counsel objected 
to the evidence, on the ground that they disclosed the fact that 
the fi. fa. of which they testified, was transferred in writing, 
and parol testimony of the contents of the fi. fa. and the transfer 
are inadmissible. The Court admitted the testimony, and de- 
fendant excepted. 

The testimony submitted to the Jury on the question of fraud, 
was, in substance, as follows : 

The answers of John H. Newton, the defendant, admitted that 
he had heard of the application of Flournoy for a discharge in 
bankruptcy; that Flournoy did offer to sell him a fi. fa. on James 
D. Frierson, (the transfer of which was alleged in one of the no- 
tices as a fraud,) for something under $100, which f. fa. he 
(Flournoy) afterwards sold to Mr. Hancock. 

Thos. Hancock stated that he did purchase a fi. fa. on Frier- 
son for $460, from Flournoy; for $60. Flournoy said his object 
in selling the fi. fa. was to raise money to enable him to proceed 
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in bankruptcy ; that he was obliged to have it that day, else it 
would be too late; that he had offered it to Newton at the-same 
price. Witness considered it worth the amount he paid. Frier- 
son was insolvent at the time, and is sd still. He has never col- 
lected anything on it. Frierson was-.related to witness—other- 
wise, he would never have bought it. 

Geo, Mews received a fi. fa. Flournoy vs, Smith, from Eliza 
Parrish, to collect on shares, There was a transfer on it from 
Flournoy to him—the date not recollected. A levy was made, 
but he did not know what had become of it. He did not know 
that Smith was insolvent. Flournoy stated to him that he sold the 
A. fa. to Mrs, Parrish for $5, to enable him to take the benefit of 
the Bankrupt Law. 

Everett Yerby gave $15 for the fi. fa. on Smith—thé. most of 
it in a debt on Mews. There was a transfer on it—date not re- 
collected. ‘There was a levy and claim—cannot say that Smith 
was insolvent. _ If anything collected, he. does not know it, 

John Yarborough—Defendant told witness that he sold the 7. 
fa. against Smith, for $5; that he did. so to keep Newton from 
.catching at him. The conversation was about the application for 
bankruptcy. Defendant said he gave Mrs. Parrish the money to 
buy the A. fa. She was his woman; has since become his wife. 
Witness did not think defendant intended to defraud Newton ; 
Smith was insolvent, but a hard-working mechanic. 

Asbury Hull considered Smith entirely insolvent, in 1842 and 
1843. Frierson is generally considered insolvent. 

‘The Jury found a verdict for the plaintiff. Defendant moved 
for a new trial, principally on the ground that the verdict was 
contrary to the evidence, and the weight of evidence. 

The Court refused the motion, but admitted that the verdict 
was contrary to the weight of evidence ; yet, as the case turned 
on the question of fraud, while he would not have found the ver- 
dict, if upon the Jury, he did not feel at liberty to disturb it. 

To which decision, defendant excepted. 

And on these several exceptions, error has been niin 


HULLYER and Hu tt, for plaintiff in error. 


C. Peeries and W. Akin, for defendant. 
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By the Court-——Lumprxin, J. delivering the opinion. 


John H. Newton sued Howell C. Flournoy, as the indorser of 
a promissory note, made by Charles G. McKinley. The defend- 
ant pleaded a discharge in bankruptcy. The plaintiff impeached 
the discharge for fraud. The Bankrupt Act of 1841, requires 
the creditor to give reasonable notice, specifying the grounds of 
fraud. In this case, three notices were filed—the two last of 
which were objected to, for the reason that no leave of the Court 
was previously obtained. 

[1.] Was it necessary to get leave? Counsel for the plaintiff 
in error insist, that the notice is a part of the pleadings; that it is 
in the nature of a replication, and cannot be amended without 
the permission of the Court. Were this so, the amendment, we 
apprehend, would be fully authorized by the rules of practice ; 
but we do not consider the notice a‘part of the pleadings. The 
Act of Congress requires, that “ reasonable notice be given, spe- 
cifying the grounds of fraud.” And the question is, has this been 
done? The last of the three notices: was served in January, 
1848, and the final trial of the cause was not had till February, 
1850, more than two years thereafter. That time was ample to 
prepare to rebut the attack. Besides, had the defendant been 
surprised, he could have moved for a continuance. Failing to do 
this, we are warranted in presuming that he suffered no injury. 

[2.] The second notice was to the effect, that the certificate of 
bankruptcy would be impeached, because the debtor, in contem- 
plation of bankruptcy, had sold and transferred to one George 
Mews, a judgment obtained by him against one John S. Smith, in 
Clarke Superior Court, for the sum of fifty-five dollars, principal, 
and five dollars and fifty cents, interest, for an amount equal to or 
less than said judgment, to the great detriment. of the plaintiff; 
and the objection to this notice is, that it contains no allegation, 
either of any fraudulent act or intention. - 

All fraud vitiates the discharge, and the second section of the 
Act declares, expressly, that “transfers of property, in contem- 
plation of bankruptcy,” are “ utterly void, and a fraud upon the 
Act,” and the same may be set up as an impeachment of the dis- 
charge. The specification in the notice is in terms of the law. 

[3.] We have been called on to say, whether a bankrupt may 
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not appropriate a portion of his effects, by sale or otherwise, to 
raise the means to obtain his discharge? We think that he may; 
otherwise, the benefit secured to him by the Act would be una- 
vailing.. The question should be submitted- to the Jury, under 
thié*charge of the Court, whether the assignments in this case 
were bona fide made, to raise the necessary funds to maintain the 
application, or whether it was done, colorably only, and for the 
purpose of defeating the creditors. 

[4.] The next complaint in order is, that the Court below erred 
in permitting the plaintiff to introduce parol testimony of the 
transfer of the Smith f..fa. to Mews—it appearing, in evidence, 
that said transfer was in writing; and upon this point we are 
compelled to sustain the plaintiff in error. The charge on the 
notice is, that. this conveyance was made in contemplation of 
bankruptey—consequently the date of the transaction is material. 
It is also.alleged, that-the execution was assigned for a sum equal 
to or less than the amount of the judgment. The amount, there- 
fore, of the f.-fa. is essential; and we know of no principle 
which ‘will justify us in dispensing with the highest evidence, 
namely: the execution itself, together with the written transfer. 
We suppose the doctrine to be too well established to admit of 
doubt, that. whenever it turns out, either in the direct or cross- 
examination, that a writing exists, with regard to a transaction, 
which the law esteems as the best evidence, it must be produced, 
or its» absence accounted for; and that if this is not done, all in- 
ferior or secondary evidence that may have been given, will be 
stricken out and disregarded. Rex vs. Radston, 4 Barn. & Adolp. 
208. Rex vs: Rondor, 8 Barn. & Cress, 708. Boon vs. Dykes, 3 
Monroe’s Rep. 529, 531. 

But it is ingeniously argued, that the transactions in con- 
troversy here, are proven by testimony entirely independent of 
the writings themselves, to wit: the declarations of the party ; 
and the case of Sewell vs. Stubbs, (1 Carr. § Payne, '73,) would 
seem to sustain. this position. The better opinion, however, is, 
that you cannot ask the witness what the opposite party has said, 
asto the contents of papers executed by him, without accounting 
for their non-production. - Bloxam vs. Elsee, 1 Carr. & Payne, 558. 
Van Dusen vs. Fink, 15 Pick. 449. Ex parte Simpson, Charl. R. 
111. Hartvs. Yunt,1 Watts, 252. _Wiggin’s administrators vs. 
Pryor’s administrators, 3 Porter, 430. Freeman vs. Peay, 2 Bail. 





























CASSVEILLE, MARCH TERM, 1850. 311 
Flournoy vs. Newton. 


394. Northorp vs. Jackson, 13 Wend. 86. Ramsay vs. Johnson, 
3 Penn. 293. 

It is well known that we, as a Court, are not latitudinarian, but 
strict constructionists, as to the great rule of evidence—that where 
a writing exists, it constitutes the best, if not the exclusive medi- 
um of proving the facts to which it relates, and that we have 
rarely, if ever, yielded to the authority of .those dicta, or even re- 
ported cases.in this country, which would allow matter evinced 
by written evidence, to be proved orally. Our experience is, 
that the general results of every relaxation of the rule, have 
soon demonstrated its impropriety. In this very case, if the 
writing had been produced, it might have turned out, either. that 
the assignment was made after the certificate of discharge . was 
obtained or prior to the passage of the law, and thus have pre- 
cluded the idea, that it was done in contemplation of bankruptcy. 

[5.] The only remaining ground in the record is, that the Court. 
erred in refusing to grant a new trial, because the verdict was 
contrary to evidence. 

We know not that we have any thing to add to-the grounds 
heretofore taken, and so uniformly and firmly: maintained by this 
Court, especially since the decision in Mays vs. Stroud, 7 Ga. 
Rep. 269. I would merely remark, that in Goodman vs. Smith, 
(4 Dev. Law Rep. 450,) the Supreme Court of North Carolina 
held, that they would not set aside the verdict, although, in their 
opinion, founded on slight testimony; and Judge Gaston, in de- 
livering the opinion,.says, “‘ Upon the whole, we do not feel our- 
selyes authorized to say, that there was no evidence to be left to 
the Jury, respecting the fact upon which they found their ver- 
dict.” 

We consider the recent Act of the General Assembly, forbid- 
ding the presiding Judge, to zmtimate even his opinion as to the 

facts, and making it a distinct ground of error, as a legislative 
sanction and indorsement of our efforts to protect the just rights 
of this co-ordinate branch of the judiciary. 

Are we constrained, from an examination of the testimony, to 
conclude that there was corruption in the Jury box, or that they 
acted from prejudice against the defendant? John Yarborough 
testifies, that Flournoy told him, that he sold the execution against 
Smith to Eliza Parrish, who was, at that time, his woman, for five 
dollars; that he gaye her the money to buy it with, and that he 
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did this “to prevent Newton (the plaintiff) from catching at him.” 
The proof, then, is, that he conveyed away ali the property he 
had, except his trunk and wearing apparel, in contemplation of 
bankruptcy, which is, of itself, a fraud upon the law, and that he 
averred to the witness, that his object was to prevent his creditor 
from “catching at him.” We should not call this slight testi- 
mony. 

Since the argument of this case; my attention has been called 
to that section of the Judiciary Act of 1799, which declares, that 
if the verdict of the Special Jury be given contrary to evidence 
and the principles of justice and equity, it shall and may be law- 
ful for the presiding Judge to grant. anew trial. Prince, 432. 
We do not suppose, however, that this provision was intended to 
enlarge the powers of the Court, or to change the great princi- 
ples of the Common Law, as to the relative rights and province 
of the two departments of the judiciary: Such has not. been 
the construction put upon it by the Superior Coarts of this State. 
If a new trial is to be granted merely because, in the opinion of 
the Court, the weight of evidence is on the other side, trial by 
Jury is virtually annihilated, and the Court will be substituted for 
the Jury, in every case, in trying the credibility of testimony and 
the preponderance of the proof. , 

Indeed, this idea is expressly negatived by the preceding sec- 
tion, which requires the power to grant new trials, to be exercis- 
ed “according to law.” Prince, 432. That is, according to the 
usages and customs of the English Courts of Common Law. 

By the Act of 1823, (Prince, 455,) regulating appeals from the 
Court of Ordinary, it is declared to be the policy of this Govern- 
ment, to retain the trial by Jury, ix all cases in which matters 
of fact are involved. - For the Court, therefore, to undertake to 
control the Jury, in matters of fact,.is obviously to contravene 
this policy. : 

I ams aware that doubts are entertained by many, at this day, 
as tothis policy. A late popular writer in this eountry has assail- 
ed trial by Jury, with great vehemence, and the conclusion at 
which he comes is, that the institution itself, so admirable in mon- 
archy, is totally unsuited to a democracy ; that the very principle 
that renders it so safe, where there isa great central power to re- 
sist, renders it unsafe in a state of society in which few have suf- 
ficient resolution to attempt even to resist popular impulses. 
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Be this as it may, our pathway i is plain, until the pedple, —_!, 
the Legislature, see fit to move in this matter. 

We are asked whether, for an act like this, we will see this 
citizen deprived of the benefit of his discharge? And it is cer- 
tainly true, that the amount of assets was inconsiderable ; still, it 
was all that he had; but whether much or little, the law exacted 
of him the utmost good faith, or upon failure, he should, by way’ 
of penalty, forfeit the boon which it conferred, And we will only 
reiterate, in conclusion, what we have often said before, that in 
questions of fraud, the Jury are much more likely, from their ac- 
quaintance with the parties, the witnesses, and the every-day 
neighborhood transaetions of life, to administer fuil and complete 
justice, than the Courts. At any rate, it must be a most glaring 
ease which would induce us to disturb their finding in questions 
of this character. 

The judgment of the Court is, therefore, affirmed upon the 
first, second and fourth grounds in the bill of exceptions, and re- 
versed upon the third. 

Judgment reversed. 





No. 52.—Tne Georera Rat Roap & Banxtine Company, plain- 
tiffs in error, vs. Joun D. Mitnor & Co. defendants. 


[1.] The pleadings in Equity causes, pending on the appeal, are not amenda- 
ble, as a matter of course, but only by leave of the Court, on special cause 
shown. 


[2.] Where, upon special cause shown, the Court below, in the exercise of its 
discretion, allows an amendment to be made to the complainant’s bill, this 
Court reluctantly interferes to control that discretion. 


In Equity, in Clarke Superior Court. Decision on amend- 
ment, by Judge James Jackson, February Term, 1850. 


At August Term, 1842, of Clarke Superior Court, John D. Mil- 
nor & Co. filed a bill against The Georgia Rail Road & Banking 
VoL. vit. 40 
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Company, alleging that. on 21st December, 1840, complainants 
entered into an agreement with The Georgia Rail Road & Bank- 
ing Company to construct the superstructure on six divisions of 
the Athens branch of their road. By this agreement, it was stip- 
ulated that the materials were to be furnished by the Rail Road 
Company at convenient. places on the road. It was further 
agreed, that if the work, or any part thereof, in the opinion of 
the engineer, be constructed in an inferior manner, that then and 
in that case, the engineer might make such a deduction from the 
price stipulated in the agreement, as he might deem fair and right. 
The bill charged, that from the fault of the company, the com- 
plainants were subjected to most ruinous delays; that by the 
agreement, all matters in controversy were to be submitted to the 
engineer, and that he had refused to allow them anything for lost 
time. 

» The bill further charged, that complainants “ had already sub- 
mitted—not without complaint, to be sure—to heavy deductions, 
under various pretexts; that the engineer had scaled the. esti- 
mates one thousand dollars, and asked the question, “was not 
this enough to lose, in all fairness?” that “ it was submitted to, be- 
cause some of the complainants were pressed with pecuniary re- 
sponsibilities, which had to be met at any sacrifice, and which ad- 
mitted of no delay, and that this fact was but too well known to 
those who had the power over them.” 

The prayer of the bill was, that the award of the engineer might 
be set aside, respecting the compensation to be allowed them for 
the lost time, and that the company might come to a full and fair 
account. for the lost time, and for further relief. 

. By an amendment made at the Return Term, it was charged, 
that the complainants did not know, at the time the contract was 
made, that the engineer was a stockholder, to the amount of $10,- 
000, insaid company. 

There was a verdict for complainants, and an appeal. Prior to 
the first term of the appeal, viz: 1st January, 1849, the complain- 
ants filed an amendment, charging, “that the scaling of their ac- 
count, by the engineer, was unjust and without foundation—the 
work being done by them according to contract ; that they were 
ready to prove that the work done by them was as good, if not 
the best, that there was along the line of the road from Augusta 
to Athens; yet that the said interested engineer, from bias and 
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prejudice, and without any proper reason therefor, deducted from 
their estimates, under thé contract, the sum of $1,100, which sum 
they charged to be still due and owing them, under said contract.” 
The amendment prayed an answer and a decree, compelling the 
defendants to pay to complainants the sum, so unjustly withheld, 
with interest thereon. , 

Service of this amendment was acknowledged by defendants’ 
counsel, and counsel for complainants notified by him, that “ifthe 
amendment is insisted on, the case will not be for trial in Febru- 
ary.” At August Term, 1849, the case was continued by defend- 
ants.. At. February. Term, 1850, the cause being called, both par- 
ties announced themselves ready, and were proceeding to strike 
a Jury, when counsel for complainants moved to take the amend- 
ment, pro confesso, which motion was refused, on the ground that 
the amendment had never been allowed by the Court. 

Complainants’ counsel then moved that the amendment be al- 
lowed instanter, which motion was resisted, on the grounds 

1st. That the amendment never could have been made, 

2d. That if allowable at all, it was now too late. 

3d. That the amendment could not be made, unless sworn to, 
and some good cause shown for the améndment being delayed’so 
long; and if allowed by the Court, it should be on terms. 

The Court allowed the amendment, and held; that the amend- 
ment did not seek to engraft a new substantive contract upon the 
bill, but grew out of, and was part and parcel of the contract 
charged therein; that the scaling of the estimates, though not dis- 
tinctly and clearly charged, was yet complained of in the bill, and 
that the amendment was such an one as a Court of Equity would 
allow in furtherance of justice, and of its settled policy not to do 
justice by halves. 

In regard to the second objection, the Court held, that as the 
amendment now sought to be made, had been filed and served 
under the former Equity practice of the Circuit, and the decision 
of the Supreme Court, altering that practice, having been recent- 
ly made, the Solicitor for complainants was not in laches, and jus- 
tice would be best promoted by allowing the amendment. 

In regard to the last objection, one of the complainants being 
in Court, offering to swear to it, the Court held it unnecessary— 
the amendment being simple and the original bill not sworn to. 
This decision of the Court is assigned for error. 
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Judge Lumpkin, being a stockholder in the Georgia Rail Road 
& Banking Company, and a relative of emmegress did not pre- 
side in this case. 


Hutyer, for plaintiff in error. 
Cons, for defendant. 
By the Court—Warner, J. delivering the opinion. 


[1.] The error complained of is, that the Court. below allowed 
the complainants. to amend their bill. The complainants propos- 
ed to amend their bill, so as to make the allegation more distinct 
and specific in regard to the engineer scaling their accounts, so as 
to admit their testimony in relation to that subject. Story’s Eq. 
Pleading, 678, §884. Pleadings in Equity cannot be amended on 
the.appeal trial, as a matter of course, as was ruled by this Court 
in Berry vs. Mathews, 7 Georgia Rep. 457. 

[2.] The special cause, shown to the Court below, why the 
amendment was not made at an earlier period, appears to have 
been satisfactory to that Court, and as we held, in Dearing vs. 
The Bank of Charleston, (6 Georgia Rep. 584,) we reluctantly in- — 
terfere with the discretion of the Court below, in allowing an 
amendment of the pleadings, ina suit in Equity. No injustice ap- 
pears to have been done the defendants, by allowing the amend- 
ment in this case. Time was given them to answer the amend- 
ment, and so far as we can discover, the amendment was allowed 
in furtherance of justice, and we will not control the discretion of 
the Court. 

Let the judgment of the Court below be affirmed. 
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No. 53.—Sournern J. Hices, plaintiff in error, vs. Taomas R. 
Huson and Tue Justices or tue Inrerior Court or Cass 
County, defendants. 


[1.] Under the Act of February, 1850, all defects in the bill of exceptions, writ 
of error and citation, may be amendéd instanter, and without costs, in con- 
formity. with the record of the cause below. 


[2.] Affidavits of illegality are, upon motion and leave had, amendable instan- 
ter, by the insertion of new and independent grounds, provided the defend- 
ant will swear that he did not know of such grounds when the affidavit was 
filed. . 

[3.] Upon the trial of an illegality, the proof must be confined to the grounds 
taken in the affidavit. 

[4.] The ordinary returns of a Sheriff, on process in his hands, are not traver- 
sable. 

[5.] When a defendant is.arrested and confined under a ca, sa. the fact of 
giving bond to appear and take the benefit of the Insolvent Debtor’s Act, 
does not, in Law, discharge his property from execution under a f. fa. 


Application for certiorari. Before Judge Wrient, at Cham- 
bers, 24th January, 1850. 


On the 4th June, 1844, afi. fa. at the instance of Thomas R. 
Huson vs. Southern J. Higgs, was issued, returnable to the Infe- 
rior Court of Cass County. On Ist August, 1849; it was levied 
on a negro, as the property of defendant. To this f. fa. an affida- 
vit of illegality was filed, on the ground, “that on 3d December, 
1841, the defendant was arrested on aca. sa. issued from the judg- 
ment. on which this fi. fa. is founded, and was duly confined in 
the common jail, and thence discharged, by giving bond and. se- 
curity for his appearance at May Term of the Inferior Court, 1842, 
to take the benefit of the Honest Debtor’s Act, and that he was 
discharged from the arrest, under and by virtue of the laws of the 
land, in such cases made and provided; which isa complete dis- 
charge of the judgment.” 

At the November Term of the Inferior Court of Cass County, 
1849, Higgs, by his counsel, moved to amend the affidavit of ille- 
gality, by inserting, that the discharge from arrest, under the ca. 
sa. was with the consent and by the order of the counsel of the 
plaintiff; which motion was refused by the Court. The defend- 
ant then proposed to prove this fact, which was also refused. The 
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defendant then proposed to prove that an entry made on the ca, 
sa. dated 4th June, 1844, by R. M. Linn, then Sheriff of Cass 
County,.as follows: ‘ The defendant discharged from the above 
arrest, by order of the plaintiffs attorney, without having paid the 
debt;” was a false entry, and that in fact defendant was discharg- 
ed more than three years before that time, and before Linn was 
elected Sheriff; which motion the Court overruled. 

On 24th January, 1850, the defendant below-—Southern J, 
Higgs—applied to His Honor, Judge Wriaitt, for a writ of cer- 
tiorari, to be directed to the Inferior Court, on the ground of 
error in the decisions above stated. The writ being refused, the 
decision of Judge Wricur is assigned as error. 


- Muner, for plaintiff in error, cited the following authorities : 


3 Bi. Com. 313, 347, 83, 321. 1 Bos. § Pul. 428. Prince, 431. 
4 Burr. 2482. 6 Term Rep. 525,526. 7 Ib. 420, Tidd’s Pr. 
1069. Jacob’s Law Dic. 394. 1 Term Rep. 557. 


Ax, for defendant in error. 
By the Court-—Niszet, J. delivering the opinion. 


{1.] Exception was taken in this case to the pleadings. Upon 
@ petition-for a certiorari to the Inferior Court, Judge Wricut 
refused the writ: Upon a bill of exceptions, taken to his judg- 
ment thereon; the Justices of the Inferior Court are made parties 
to the bill, the writ of error and the citation, The exception is, 
that. the joinder of the Justices is fatal to the whole case. Not so, 
even before the Act of the last Legislature. .The record explains 
the whole case. From that, it appears to us that they have no 
interest in the cause, being judicial officers who tried the cause. 
That they are improper parties, is clear; but the pleadings may 
be amended by striking them out. Their names are merely sur- 
plusage. The case is well brought up without them—the plead- 
ings are complete without them. Removing them from the re- 
cord doés not affect, in any way, the rights of the real parties. 

The Act of 23d February, 1850, was brought before this Court, 
and a construction of it asked. Itis a very unique little speci- 
men of legislation, and illustrates, in a striking way, the accidents 
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to which law-making is incident. The caption is “ An Act in re- 
lation to the Supreme Court of this State,” and the preamble is 

in the following words: ‘ Whereas, it is essential tothe proper 
administration of the law, that the sessions of the Supreme Court 

be held at such places as will afford the Judges the use of compe-~ 

tent libraries, which is not the case under existing laws; for rem-, 
edy whereof, be it enacted,” &c. The evil which this preamble 

recites is, that the Supreme Court sessions are at places where 

they have not access to libraries, and to remedy this evil, the Leg- 

islature proceed to enact “ That all bills of exceptions, writs of 
error and citations.in or from the Supreme Court, shall be amend- 

able, without delay or costs, in conformity with the record of the 

cases below ;” and “That the Clerk of the Superior Court shall, 

in all cases, retain the bill of exceptions in his office, and send up 

a copy thereof to the Supreme Court, as a part of the transcript 

of the record, and no cost shall be charged in the Supreme Court 

for a copy of the bill of exceptions.” 

The antagonism between the preamble and the body of the-Act, 
is as perfect as ingenuity could make it. The variance is so pe- 
culiarly perfect, as to become ludicrous. Were the variance be- 
tween the dé#tle and the body of the Act, it would make it void, for 
unconstitutionality. There is no constitutional prohibition, how- 
ever, against a variance between the Act and its preamble. By 
this Act, bills, writs and citations are amendable, without delay 
or costs, in conformity with the record of the case below. Un- 
der this Act, all defects in the pleadings are amendable, in con- 
formity to the record. Such is our construction of the Act, and 
we shall-cheerfully give effect to the legislative will. 

[2.] It is claimed, first, that the presiding Judge erred in refu- 
sing to hold that the affidavit of a defendant in execution, upon the 
trial of an illegality, is amendable. In all the Courts of this State, 
the most liberal practice, as to the amendment of pleadings, ob- 
tains. In accordance with the policy of our legislation upon this 
subject, we do not see why the affidavit may not be amended. 
Almost any defect in pleadings is amendable in the Courts of 
Georgia, from the highest to the lowest. Our proceeding by il- 
legality is a substitute for the old Common Law writ of audita 
quereta. That was inthe nature ofa billin Equity. Bills in Equi- 
ty are amendable in almost every stage of the proceeding. Ille- 
galities are equitable proceedings—at least in the nature of equi- 
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table proceedings. We have held that a second affidavit of illegal- 
ity cannot be putin. That is not the same thing with amending 
one already in. The former involves additional delay to the 
plaintiff in execution, in collecting his money; the latter does not. 
No service, or notice of the illegality, is required. Au amend- 
ment, instanter, is no more a surprise upon the plaintiff, than was 
the affidavit itself. Ifthe Statute authorizes the issue on an af- 
fidavit of illegality, without previous notice, why not authorize an 
amendment without notice? We-hold the affidavit amendable, 
but not in every. particular, or unconditionally. A defendant, for 
example, cannot so amend as to contradict or qualify the affidavit 
filed. This would defeat the objects and policy of the law against 
perjury.. Nor can he amend by the addition of new grounds of 
illegality, known to him at the time of filing his affidavit. 

We hold, then, that.he may amend.at any time, by leave of the 
Court, by the addition of new and independent grounds, provided 
that he will swear that he did not know of such grounds when 
the affidavit was filed. As he did not so swear, in this case, we 
shall not, upon this ground, send the cause back. 

[3.] The next complaint in this record is, that the Court erred 
in not holding that it was competent for the defendant to prove 
that the discharge from his arrest under the ca. sa..was with the - 
consent and by the order of the counsel for the plaintiff. 
Whether a discharge by the counsel for the plaintiff, without proof 
of authority to do so from the plaintiff, would operate as a dis- 
charge, we do not decide. In the affidavit, but one ground of il- 
legality is taken, and that is this, to-wit: the defendant being ar- 
rested on a ca. sa. for this debt, and being confined in jail, and 
having given bond and security for his appearance at the next 
term of the Inferior Court, to take the benefit of the Honest 
Debtors’ Act, is, by operation of law, discharged from the judg- 
ment. This is the only ground taken, This ground is briefly 
this, to-wit : the giving bond to appear, when under arrest, dis- 
charges the debt. The motion refused was, to prove a discharge 
by the order and consent of the plaintiff’s counsel. The proof 
cannot go out of the issue formed on the affidavit. The defend- 
ant is confined to the grounds therein. taken. This additional is- 
sue would be by parol—there would be no. record of it. Ifa 
departure were allowed as to one, it ought to be allowed as to 
every objection to the progress of the fi..fa. The end proposed 
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might be reached, by a motion, upon notice, duly entered upon 
the minutes, to set aside the judgment. This would be a pro- 
ceeding, however, independent of the illegality. The Court did 
not err on this head. 

[4.] Fhe next ground is like this last, and cannot be sustained, 
for the same reasons. The defendant offered to prove that the 
entry on the ca. sa. was a false entry, and that, in fact, he had 
been discharged more than three years previous to the date of 
that entry. This ground of illegality is not in the affidavit, and 
could not be proven, for that reason. Besides, an official return 
of this sort, to-wit, an entry of a Sheriff on a ca. sa. or fi. fa. is 
not traversable. The party injured by a false return of this 
sort, is remitted to his action against the Sheriff. By the Act of 
1840, returns made under or by virtue of any rule or order of 
the Court, and under oath, are traversable. Hotchkiss, 527. 
This ‘Act, as we understand it, does not extend to the ordinary 
returns made by a Sheriff on processes in his hands, 

[5.] The remaining proposition of the plaintiff in error is, that 
taking the facts stated in the affidavit to be true, the judgment is, 
in law, discharged: that is, that when a party is arrested under a 
ca. sa. and confined, and gives bond to appear and take the 
benefit of the Insolvent Debtor’s Act, he is, in judgment of law, 
discharged, and therefore a fi. fa. cannot afterwards proceed le- 
gally against his property. What else transpired after the giving 
the bond, the record does not disclose. Our judgment is, that 
the mere fact of giving the bond for appearance, does not dis- 
charge the property of the defendant from liability to execution. 

Let the judgment be affirmed. 


vob. vi 41 
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Ford vs. Lane and others. 





No. 54.—Josern Forp, plaintiff in error, vs. Ropert L. Lane 
and others, defendants. 


[1.] Where a scire facias is issued on a bail bond against the principal and 
bail, jointly, and the Sheriff returns, ‘! not to be found,” as to the principal, 
the creditor may proceed to enter up judgment against the bail. 

[2.] No assignment of the bail bond is necessary, by the Sheriff, to the cred- 
itor at whose instance the party was arrested. It inures to his benefit, un- 
(ler the Statute of this State, by operation of law, merely. 


Scire facias, to charge bail. Decided by Judge Wricar, 
Floyd Superior Court, October Ferm, 1849. 


Robert L. Lane being arrested on bail process, gave” bond, 
with William Hardin and Robert Ware as sureties, payable to 
Wesley Shropshire, the Sheriff of Floyd County, and dated 13th 
December, 1838. In June, 1845, Houston Aycock, the then 
Sheriff of Floyd County, transferred the bond to the plaintiff in 
the action, Joseph Ford, who sued out a sez. fu. against Lane, 
Hardin, and the representatives of Ware, to charge them on the 
bond. Hardin and the representatives of Ware were served, 
and there was a return of “ nihil, §c.” as to Lane, the principal. 
The sureties came in, by attorney, and pleaded to the action. 

Or the trial, at October Term, 1849, the bail, by their counsel, 
moved to dismiss the sci. fa. on the grounds— 

Ist. That it had not been sufficiently served on the  dedeintant 
Lane. 

2d. That the bond was assignable by Wesley Shropshire only. 

The Court sustained the motion on both grounds, and plaintiff 


excepted. 


There being no appearance for the defendant in error, the case 
proceeded ex parte. 


Axun, for plaintiff in error. 


By the Court—Lumpxin, J. delivering the opinion. 


Two questions are made in this record— 
|st. Upon a scire facigs to charge bail, under our Statute, in 
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which the principal is joined, is it necessary that he should be 
served, before judgment can be entered up against the bail ? 

2d. Whether, when the bail bond is taken by the Sheriff, who 
has gone out of office, payable to himself alone, as Sheriff, and 
not to him and his successors, the assignment to the creditor can 
be made by the successor? 

[1.] It was not necessary, we apprehend, in this case, to take 
any steps against the principal—our Statute authorizing bail; con 
templates none. It directs, that upon the return of the capias, 
with the entry of non est inventus, that a scire facias should issue, 
returnable to the same Court in which the original judgment was 
obtained ; which shall be served on the dail, at least twenty days 
before the return thereof; and after the return of the capias 
against the principal, and scire facias against the bail; and judg- 
ment thereon, (that is, on the sect. fa.) execution may issue against 
the principal and bail, or either of them, or either of their estates, 
unless the bail shall surrender the principal, at or before the en- 
tering up of final judgment on the scire facias, either in open 
Court, in term time, or to the Sheriff of the County in which 
such principal shalt reside, at any time in vacation: Prince, 423. 

Indeed, we hardly suppose it to be indispensable, that the prin- 
cipal should be a party to the bail bond at all. Chief Baron Co- 
myn says, “ the principal need not be bound with the bail.” Com. 
Dig. Bail. g. 2. In England, a bail bond without a principal, 

has been held to be good. 8 Coke, 99, 6. And the precedents 
in modern books of pleading, show the law to beso: 3 Morg. 
Vade Mecum, 391. 3 Chitty, 241. 

But suppose it were otherwise, and because the principal was 
joined in the bond and in the scire facias with the bail, he had to 
be legally disposed ot before judgment could be rendered against 
the bail. The Act of 1820, meets and provides for just sucha 
case. It declares, that where two or more joint contractors or co- 
partners are sued in the same action, and service shall be effected 
on one or more of them, and a return made by the officer, that 
the other defendant or defendants are not to be found, it shall and 
may be lawful for the plaintiff to proceed to judgment and exe- 
cution against the defendant or defendants, who are served with 
process, in the same manner as if he, she or they were the sole 
defendant or defendants. Prince, 446. 
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. I need hardly remark, that co-obligors in a bail bond are joint 
% contractors. See note to Prince, 422. 
And this construction cannot prejudice the rights. of any party ; 
for while it is true, that the property of the defendant not served, 
may not be bound by the judgment, yet all the property of the 
principal is bound by the first or original judgment—a lien prior 
i in time to the judgment on the scire facias ; and upon the dis- 
x charge of the debt-by the bail, under our Statute for the protec- 
tion of bail, he would be entitled to control the original judg- 
ment for the purposes of reimbursement. If it were otherwise, 
however, it would only show, that notwithstanding the solicitude 
manifested by the Legislature to protect every description of se- 
curities, this was still a casus omissus in the law. 

a 3 [2.] The second objection is this: the bail bond was made pay- 
able to Wesley Shropshire, the former Sheriff of Floyd County, 
and assigned to the plaintiff by Houston Aycock, his successor. 

4 Is.any assignment by the Sheriff necessary ? 
is I would remark, that there is a growing disposition manifested 
i to sustain the validity of all such bonds, and of the proceedings 
under them, where they aresubstantially correct, and do not vio- 
late any fundamental provision of the law. * Many cases to this 
effect, may be found cited in Sergeant Williams’ Notes to the case 
of Posterne vs. Hanson, 2 Sand. 59. 

In England, it is a matter of record, where bail above is put 
in; for, it is done by way of recognizance, in Court, or before 
some Judge or Commissioner—in whieh ease it is returned to 
Court. In this State, it is taken by the Sheriff, out of Court ; 
still, our Statute regulating bail in civil actions, and giving a scire 
Jfacias against bail, it might be plausibly contended, at least, con- 
stituted the contract of bail a matter of record. It is required to 
be filed with the writ in the Clerk’s office, for the security and 
benefit of all parties, and to be found whenever a writ of seire 

a facias may be demanded. At any rate, whether it be a matter 
i in pais or of record, the Judiciary Act does not require the bail 

a bond to be assigned by the Sheriff to the creditor, at whose suit 

the party was arrested; and we think, that both the public justice, 

as well as the public convenience, justifies us in holding, that this 
formality, for itis nothing more, be dispensed with. 

Upon both grounds, therefore, the judgment below must be 
reversed. 








